nately, although Goodyear articulated some helpful limits on general jurisdiction, neither decision clarified the stream-ofcommerce theory of specific jurisdiction. As a result, foreign manufacturers continue to face uncertainty about when they can expect to be haled into a particular United States court under that theory.
This article discusses the origins of the stream-of-commerce doctrine and its development through the years, including the Supreme Court's most recent decisions on the issue-McIntyre and Goodyear. Despite the confusion left intact after McIntyre and Goodyear, as a practical matter, courts have tended to focus on three broad factors in deciding whether to assert specific jurisdiction over foreign manufacturers. Those factors are: a manufacturer's awareness of or control over downstream distribution, the volume of product that enters the market, and the manufacturer's contacts with the United States overall as compared to the forum where suit is brought. This article discusses a number of representative post-McIntyre cases that consider these factors in their analyses of stream-of-commerce jurisdiction and provides a list of specific facts that may inform a court's analysis of these three factors in a given case.
I. The Origins and Development of the Stream-of-Commerce Doctrine
A. Origins of, and Confusion Over, the Doctrine
In addition to any restrictions that a state's particular long-arm statute may provide, federal constitutional due process requires that the defendant have ''certain minimum contacts with [the forum state] such that the maintenance of the suit does not offend 'traditional notions of fair play and substantial justice.''' 4 ''Minimum contacts'' requires the defendant to have ''purposefully avail [ed] itself of the privilege of conducting activities within the forum State. '' 5 ''Purposeful availment'' may arise when a manufacturer introduces goods into the ''stream of commerce,'' a phrase introduced by the Supreme Court in World-Wide Volkswagen. In that case, the Court said, in dicta, that ''[t]he forum State does not exceed its powers under the Due Process Clause if it asserts personal jurisdiction over a [foreign] corporation that delivers its products into the stream of commerce with the expectation that they will be purchased by consumers in the forum State. '' 6 Seizing upon this language, some lower courts asserted that a manufacturer can be subject to jurisdiction simply by introducing goods into the stream of commerce. 7 The Supreme Court again addressed the stream-of-commerce theory in Asahi Metal Industry Co., Ltd. v. Superior Court of California.
8 Asahi was a product liability action arising out of a motorcycle accident. The rider of the motorcycle asserted that he was injured and that his passenger was killed because the motorcycle's rear tire exploded. The rider brought suit in California state court against both the Taiwanese manufacturer of the tire tube and the Japanese manufacturer of the tube's valve assembly. The Taiwanese manufacturer filed a crossclaim seeking indemnification from the Japanese manufacturer. The injured rider eventually settled his own claims, leaving only the crossclaim by the Taiwanese manufacturer against the Japanese manufacturer, and the Japanese manufacturer moved to dismiss on the basis of a lack of personal jurisdiction.
Ultimately, the Supreme Court held, in a part of an opinion authored by Justice O'Connor and joined by seven other Justices, that jurisdiction over the Japanese manufacturer would be ''unreasonable and unfair. '' 9 For purposes of the stream-ofcommerce doctrine, Asahi's dicta has proven to be as confusing as it is important. The dicta appeared in two opinions-in Justice O'Connor's plurality opinion and in a concurrence written by Justice Brennan, which constituted a different plurality.
Justice O'Connor's plurality endorsed the view that the ''Due Process Clause . . . require[s] something more than that the defendant was aware of its product's entry into the forum State through the stream of commerce. '' 10 In other words, merely being able to foresee that one's product would end up in a forum is insufficient for jurisdiction, which requires instead that one's action be ''purposefully directed'' toward the forum. 11 Justice O'Connor provided examples of acts that ''may indicate'' an intent to serve the forum market, such as ''designing the product for the market in the forum State, advertising in the forum State, establishing channels for providing regular advice to customers in the forum State, or marketing the product through a distributor who has agreed to serve as the sales agent in the forum State.'' 12 Justice Brennan's concurrence opined that the ''purposeful availment'' requirement was easier to satisfy than the standard put forward by Justice O'Connor. Justice Brennan defined the stream of commerce as ''the regular and anticipated flow of products from manufacture to distribution to retail sale,'' such that putting one's products into this ''stream'' was enough for jurisdiction, even apparently without ''additional conduct'' directed to the forum state. 13 Under Justice Brennan's view, so long as there is a regular flow of the product into the forum, then the defendant should reasonably anticipate being haled into court there, and the Constitution permits bringing suit against the manufacturer in that forum.
Because neither Justice O'Connor's nor Justice Brennan's stream-of-commerce theories commanded a majority, substantial confusion ensued as to whether merely 9 Asahi, 480 U.S. at 116. The Court's holding was based on a number of factors: both the defendant and the plaintiff were foreign, the transaction that gave rise to the claim took place abroad, it was not demonstrably more convenient for the plaintiff to litigate in California than elsewhere, and California had only a slight interest in the action. See id. at 113-116. 10 Asahi, 480 U.S. at 111, 107 (plurality opinion). 11 Id. at 112 (plurality opinion). 12 Id. at 112 (plurality opinion). 13 Id. at 117 (concurring in part and concurring in the judgment) (emphasis added). placing a product into the stream of commerce is enough for jurisdiction (as Justice Brennan opined) or rather whether actual intent to target the forum, which could be evidenced by ' There was no specific jurisdiction because the ''episode-in-suit, the bus accident'' occurred in France and the tire that allegedly caused the accident was made in France. 19 The suit, in other words, did not ''arise out of'' the defendant's contact with North Carolina.
There was also no general jurisdiction because the foreign manufacturers' connection to North Carolina was too attenuated to meet the high ''continuous and systematic'' standard. In reversing the North Carolina court's ''stream-of-commerce analysis [which] elided the essential difference between case-specific and allpurpose (general) jurisdiction,'' the Court clarified that the stream-of-commerce theory was irrelevant for the generaljurisdiction inquiry.
20 ''Flow of a manufacturer's products into the forum . . . may bolster an affiliation germane to specific jurisdiction . . . But ties serving to bolster the exercise of specific jurisdiction do not warrant a determination that, based on those ties, the forum has general jurisdiction over a defendant. '' 21 Goodyear thus clarified that the stream of commerce cannot be invoked as a basis for general jurisdiction, which in all cases requires ''continuous and systematic'' contact. Goodyear did not, however, speak to the application of the stream-of-commerce theory in a specific-jurisdiction case-that is, in a case that ''arises'' from the fact that the injury-causing product has been introduced into the forum.
McIntyre was such a case. McIntyre referred to the ''decades-old questions left open in Asahi,'' and noted the opportunity to ''provide greater clarity.'' 22 But the Court was again unable to command a majority view on whether the standard for specific jurisdiction under the stream-ofcommerce theory required only introduction of the product into the regular stream of commerce, as contemplated by Justice Brennan in Asahi, or ''something more,'' as Justice O'Connor had envisioned.
J. McIntyre Machinery was a British manufacturer of scrap metal machines whose place of incorporation and operation was England. The company had an agreement with an independent distributor that sold its machines in the United States. Alongside the distributor, McIntyre officials attended annual conventions on scrap metal in states across the country. None of these conventions were in New Jersey. The conventions, together with the machines that were sold in the United States through the distributor, constituted the entirety of McIntyre's presence in the United States. No more than four of McIntyre's machines ended up in New Jersey, one of which was used by the plaintiff, who seriously injured his hand while using a machine.
The plaintiff brought a lawsuit in New Jersey, and eventually the New Jersey Supreme Court held that personal jurisdiction over McIntyre was proper, reasoning that McIntyre's products moved through a nationwide distribution system and, because of this, McIntyre knew or should have known that its products could end up in any of the fifty states, including New Jersey, particularly given that McIntyre did not ''take some reasonable step to prevent the distribution of its products in this state.'' 23 19 Id. at 2851. 20 Id. at 2855. 21 Goodyear, 131 S. Ct. at 2855 (original emphasis). 22 McIntyre, 131 S. Ct. at 2785-2886 (opinion of Kennedy, J.). 23 Id. at 2786.
The United States Supreme Court reversed with splintered opinions. A plurality opinion authored by Justice Kennedy essentially tracked Justice O'Connor's Asahi standard, under which merely introducing a product into the stream is insufficient: ''The defendant's transmission of goods permits the exercise of jurisdiction only where the defendant can be said to have targeted the forum; as a general rule, it is not enough that the defendant might have predicted that its goods will reach the forum state.'' 24 The plurality also took issue with the notion that targeting the entire country could subject a foreign company to jurisdiction in any one state absent contacts with that specific state: ''personal jurisdiction requires a forum-byforum, or sovereign-by-sovereign, analysis,'' and, because ''the United States is a distinct sovereign, a defendant may in principle be subject to the jurisdiction of the courts of the United States but not of any particular State. '' 25 Nonetheless, the opinion stopped short of addressing the ''constitutional concerns that might be attendant to that exercise of power'' by a federal court. Justice Breyer also said that in no event could there be jurisdiction based ''upon no more than the occurrence of a productbased accident in the forum State.'' 31 Such a one-size-fits-all standard would be unfair because it would not take into account a host of important facts-the size of the manufacturer, the distance to the forum, the number of items that reached the forum, and whether the manufacturer was domestic or foreign-all factors, which Justice Breyer asserted, might affect the jurisdictional analysis.
Further, Justice Breyer raised several questions that remained inadequately addressed by the plurality opinion:
But what do these standards mean when a company targets the world by selling products from its Web site? And does it matter if, instead of shipping the products directly, a company consigns the products through an intermediary (say, Amazon.com) who then receives and fulfills the orders? And what if the company markets its products through popup advertisements that it knows will be viewed in a forum? Those issues have serious 24 Id. at 2788. 25 131 S. Ct. at 2789. 26 Id. at 2790. 27 McIntyre, 131 S. Ct. at 2791 (Breyer, J., concurring in the judgment) (alteration in original). 28 Id. at 2792. 29 Id. 30 Id., at 2791. 31 Id., at 2793. commercial consequences but are totally absent in this case. 32 Through these questions, Justice Breyer's opinion emphasized a tension between the goals of the plurality opinion and the realities of modern commerce, where the marketing, distribution, and sale of products from a foreign company may not clearly target a particular forum state.
The 
II. Post-McIntyre Considerations
In the wake of the three opinions in McIntyre, courts and foreign manufacturers are left with more questions than answers. When a Supreme Court opinion does not command a majority, the case's controlling holding is the position of the judges who concurred on the narrowest grounds. 38 In McIntyre, Justices Breyer and Alito cast the fifth and sixth votes concurring in the judgment. The concurrence asserted that ''the outcome of this case is determined by [Supreme Court] precedents.'' Accordingly, two federal Courts of Appeals, along with other lower courts, have acknowledged that ''the narrowest holding is that which can be distilled from Justice Breyer's concurrence-that the law remains the same after 32 Id., at 2793. 33 Id., at 2797 (Ginsburg, J., dissenting). 34 Id. at 2800. 35 Id. at 2801. 36 Id. Following McIntyre, courts have focused on three factors in particular: 1) the manufacturer's awareness of and involvement in the downstream distribution of product; 2) the volume of product that ends up in the forum state; and 3) whether the forum state has a relationship to the product that is more robust than other states or the United States as a whole.
As the following representative cases illustrate, these three factors are related: the more downstream control that a manufacturer exercises, the less ''flow'' of product in the forum is needed to show purposeful availment. By the same token, the less control or downstream involvement, the more product in the forum is needed to justify an application of specific jurisdiction. And where there is less control or downstream involvement in a particular forum, or less volume imported to the United States overall or to the particular forum state, the harder it will be to justify that the manufacturer could have anticipated that its product would end up in that forum.
The 47 asserted a similarly attenuated forum-specific hook. In that case, a Chinese battery manufacturer contracted with a Washington-based company to distribute batteries in North America. A Delaware-based corporation placed orders with the distributor for batteries to be installed in a mobile device used by realtors to track listings. Threehundred thousand batteries were delivered by the Chinese manufacturer to the Delaware company's facility in Oregon. The batteries were incorporated into the mobile devices and distributed to realtors, some of whom were in New York. When the batteries malfunctioned causing damages in New York, the Delaware purchaser sued the Washington distributor, and the distributor filed a third-party complaint against the Chinese manufacturer.
The district court found that there was no general jurisdiction over the Chinese 43 Id. at 177 (alteration in original) (internal quotation marks omitted). 44 Id. at 178. 45 Id. at 179. 46 Id. company, but that there was specific jurisdiction under the New York longarm statute that satisfied constitutional due process. The court opined that Justice Breyer's concurrence in McIntyre controlled, and ''declined to adopt the plurality's holding that mere foreseeability that goods could wind up in a particular state could never form a constitutionally sufficient basis for the exercise of personal jurisdiction under the stream-of-commerce theory. '' 48 The court found that the manufacturer had sufficient knowledge about and control over the downstream distribution chain, specifically citing the facts that the manufacturer ''had an agency agreementnot an independent distributorship agreement-with [the distributor], under which orders could not be fulfilled without [the manufacturer's] specific approval,'' and that the order shipped to Oregon which contained the defective batteries presumably had been approved by the manufacturer. 49 In addition, the court relied on the volume of the product placed into the stream of commerce, explaining that ''[i]t is reasonable to infer that, when [the manufacturer] delivered a high volume of batteries (over 300,000 in this case) to a major electronics distributor in North America, it did so with the expectationindeed, the hope-that they would be sold to customers in markets throughout the United States.'' 50 The court also noted that it was significant that the batteries were sold to a ''national company. '' 51 As for state-specific contact, the court gave two reasons the manufacturer should have expected the batteries to wind up in New York. The first was the sheer ''size of the New York market and the quantity of batteries.'' 52 The second was that the distributor-which, again, was acting as an agent, not wholly independently of, the manufacturer-''solicited business within the New York market and actually sold [the manufacturer's] batteries to at least one New York customer (albeit not the customer whose purchases underlie the claims in this case). '' 53 Monje v. Spin Master Inc.
54 involved an action brought in Arizona against an Australian company that manufactured a toy that allegedly injured a child in Arizona. The toy was distributed by a United States-based company. The court asserted that ''Justice Breyer's concurring opinion preserved the status quo in the Ninth Circuit,'' but also said that McIntyre required ''something more'' than merely introducing a product into the stream of commerce. This ''something more'' might simply be coaxing the ''regular flow'' of a product to a destination. 55 The court identified and analyzed three familiar ''principles'' for determining whether specific jurisdiction could be asserted, based on the stream-of-commerce doctrine: 1) ''the extensiveness of the foreign entity's involvement in the downstream process is a key indicator''; 56 2) ''quantity matters''; 57 and 3) the ''open 48 UTC Fire, 844 F. Supp.2d at 376. 49 Id. at 376. 50 Id. at 375. 51 Id. at 376. 52 Id. at 375. 63 The court said that this volume indicated an intent to target the United States as a whole.
As for specifically targeting Arizona, the court said that it did not view itself as bound by the plurality opinion's assertion that a forum-by-forum analysis was necessary. The Arizona court said that the manufacturer had failed to present ''any evidence that [the toys] were sold only in certain parts of the United States, but not others. '' 64 For this reason, the manufacturer had ''targeted'' the entire United States and a federal court sitting where the injury occurred could exercise jurisdiction.
Notwithstanding the court's rejection of a forum-by-forum analysis, it seems unlikely that the court would have been as inclined to eschew the analysis if the perceived volume had been small and the manufacturer had not ''work[ed] closely with'' its distributor in the United States. 65 Indeed, it would seem consistent with the court's opinion that a manufacturer who provides only a small volume of product to a truly independent distributor would only be subject to jurisdiction if there is a showing of forum-specific availment, such 58 Id. The third factor relates to the issue raised, but not decided, in Justice Kennedy's plurality opinion in McIntyre. See supra text accompanying notes 25-26. 59 Id. 60 Id.
61 Id. at *8. 62 Id.
63 Id. at *8. 64 Id. at *9. 65 Id.
as the distributor being located in the forum. 66 In King v. General Motors Corp., 67 the court held that Alabama had jurisdiction over GM Canada, a manufacturing subsidiary of the American car-maker, in an action arising out of a car accident. The court took care to distinguish GM Canada from the defendant in McIntyre, writing that ''GM Canada possesses more than some vague awareness that its products might reach United States markets-it manufactures vehicles, such as the one at issue, to comply with federal regulations.'' 68 The court also invoked the fact that GM Canada did not have an attenuated relationship with its parent and distributor: ''While GM Canada and GM Corporation may not have created a written distribution agreement, the sale to GM Corporation was clearly not a sale to an end-user. Indeed, the court finds that this commercial relationship mirrors an example provided by Justice O'Connor in Asahi of a manufacturer 'marketing the product through a distributor who has agreed to serve as the sales agent in the forum State. ' ') , and the volume of product that it had placed into the stream of commerce (''thousands of bottles of its product to Walgreens' Ohio distribution center every month with the knowledge that some not insignificant portion of those products is being delivered to Walgreens' more than 200 Michigan stores to be purchased by Michigan consumers''), the court found that, despite conducting no business in Michigan, one of the distribution centers was ''just south of the Michigan-Ohio border,'' that there were 228 Walgreens stores in Michigan, and that there was no dispute that the manufacturer's products were sold in Walgreens' Michigan stores. The court added that there were ''between two and four additional national retail chains to which [the manufacturer] supplies products, and each retailer has roughly ten to twenty locations operating in Michigan that sell those products. ' 
III. Conclusions
Following McIntyre, specific jurisdiction over a foreign manufacturer under a streamof-commerce jurisdiction theory is unsettled. However, the cases make clear that downstream awareness or control, volume of product, and forum-specific contacts play a role in courts' analyses. Specific facts that can inform these broad factors include: 
